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Gateshead FH Council

Gateshead Council
Penalty Notice Code of Conduct

1. The purpose of the Code of Conduct is to ensure that penalty notices are applied consistently,
fairly, and with transparency, and that suitable administrative arrangements are in place. All penalty
notices must be issued within the terms set out in the code. The code complies with relevant
regulations and the Department for Education’s national framework for penalty notices as set out in
the "Working together to improve school attendance’ guidance.

2. Apenalty notice can be used where a parent: -

* fails to ensure that their child of compulsory school age regularly attends the school where they
are registered or at a place where alternative provision is provided.

¢ allows their child to be present in a public place during school hours without reasonable
justification during the first 5 days of a suspension or permanent exclusion.

Consultation

3. This code has been drawn up in consultation with the headteachers and governing bodies of
state-funded schools and the local police force.

Penalty Notices in relation to school attendance

Legal basis

4. Penalty notices may be issued to a parent as an alternative to prosecution for irregular school
attendance under s444 of the Education Act 1996. They can only be issued in relation to pupils
of compulsory school age in maintained schools, pupil referral units, academy schools, AP
academies, and certain off-site places as set out in section 444A(1)(b).

5. The Education (Penalty Notices) (England) Regulations 2007 (and subsequent amendments) set
out how penalty notices for school absence must be used.

6. The national framework for penalty notices is published in statutory guidance ‘Working together
to improve school attendance’. It provides further national guidance on the operation of penalty
notice schemes for school absence in England.

7. Aparentincludes any person who is not a parent but who has parental responsibility for the
child or who has care of the child, as set out in section 576 of the Education Act 1996. Penalty
notices will usually be issued to the parent or parents with day to day responsibility for the pupil’s
attendance or the parent or parents who have allowed the absence (regardless of which parent has
applied for a leave of absence).
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Rationale

8.

10.

11.

Research published by the Department for Education in May 2022 found pupils with higher
attainment at KS2 and KS4 had lower levels of absence over the key stage compared to those
with lower attainment.

* Pupils who did not achieve the expected standard in reading, writing and maths in 2019 had
an overall absence rate of 4.7% over the key stage, compared with 3.5% among pupils who
achieved the expected standard and 2.7% among those who achieved the higher standard.

* Pupils who did not achieve grade 9 to 4 in English and maths GCSEs in 2019 had an overall
absence rate of 8.8% over the key stage, compared with 5.2% among pupils who achieved a
grade 4 and 3.7% among pupils who achieved grade 9 to 5 in both English and maths.

For the most vulnerable pupils, regular attendance is also an important protective factor and
often the best opportunity for needs to be identified and support provided.

Where difficulties arise with school attendance, professionals should take a ‘support first’
approach in line with the DfE’s “Working together to improve school attendance’ guidance, only
resorting to legal enforcement when necessary. The aim is that the need for legal enforcement

is reduced by taking a supportive approach to tackle the barriers to attendance and intervening
early before absence becomes entrenched.

The national framework for penalty notices is based on the principles that penalty notices should
only be used in cases where:

* support is not appropriate (e.g. a term time holiday) or where support has been provided and
not engaged with or not worked, and

* they are the most appropriate tool to change parental behaviour and improve attendance for
that particular family.

Amount and escalation of penalty

12.

13.

14.

15.

16.

17.

A penalty notice is an out of court settlement which is intended to change behaviour without

the need for criminal prosecution. If repeated penalty notices are being issued and they are not
working to change behaviour they are unlikely to be most appropriate tool. Therefore, from
autumn term 2024, only 2 penalty notices can be issued to the same parent in respect of the
same child within a 3 year rolling period and any second notice within that period is charged at a
higher rate.

The first penalty notice issued to a parent in respect of a particular child will be charged at £160 if
paid within 28 days. This will be reduced to £80 if paid within 21 days.

A second penalty notice issued to the same parent in respect of the same child is charged at a flat
rate of £160 if paid within 28 days.

A third penalty notice must not be issued within a 3 year period. Therefore, in cases where the
threshold is met for a third (or subsequent) times within those 3 years alternative action will be
considered such as prosecution or Education Supervision Order.

Once 3 years has elapsed since the first penalty notice was issued to the parent for that child a
further penalty notice can be issued if appropriate, or alternative actions can be considered.

For the purpose of the escalation process, previous penalty notices include those not paid
(including where prosecution was taken forward and the parent pleaded or was found guilty)
but not those which were withdrawn.
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When may a penalty notice for absence be appropriate?

18. When the national threshold has been met schools must consider whether a penalty notice
can and should be issued or not. The national threshold has been met when a pupil has been
recorded as absent for 10 sessions (usually equivalent to 5 school days) within 10 school weeks',
with one of, or a combination of the following codes:

(@) code G (the pupil is absent without leave for the purpose of a holiday),
(b) code N (the circumstances of the pupil’s absence have not yet been established),

(c) code O (none of the other rows of Table 3 in regulation 10(3) of the School Attendance (Pupil
Registration) (England) Regulations 2024 applies), and

(d) code U (the pupil attended after the taking of the register ended but before the end of the
session, where no other code applies)

19. Ifrepeated penalty notices are being issued and they are not working to change behaviour they
are unlikely to be most appropriate tool. The national framework for penalty notices sets out
that a maximum of 2 penalty notices per child, per parent can be issued within a rolling 3-year
period. If the national threshold is met for a third time (or subsequent times) within 3 years,
another tool should be used.

Key considerations prior to the issue of a Penalty Notice for school absence

20. The following considerations will be made before issuing a penalty notice to ensure consistency
of approach:

In cases where support is not appropriate (for example, for holidays in term time), consider on a
case by case basis:

* |sa penalty notice the best available tool to improve attendance and change parental
behaviour for this particular family or would one of the other legal interventions be more
appropriate?

* |sissuing a penalty notice in this case appropriate after considering any obligations under the
Equality Act 2010

* (Forlocal authorities only) Is it in the public interest to issue a penalty notice in this case given
the local authority would be accepting responsibility for any resulting prosecution for the
original offence in cases of non-payment?

In cases where support is appropriate, the LA will consider on a case-by-case basis:

* Has sufficient support already been provided. Sufficient support will usually include:
Although not an exhaustive list, sufficient support will usually include careful consideration
and assessment of: the support of any additional and different needs the pupil may/does
have as set out in Gateshead SEND Thresholds (0-25 years); additional support for pupils with
mental and physical ill health; working proactively with parents/carers to understand the
barriers to attending school well including internal and external support to reduce in school
and family barriers to attending well. For example, this could include mentoring; access to
specific provision within the school; careers advice, access to alternative provision; Early Help
support or other support that can be offered if a pupil is awaiting support from an outside

agency.

' Aschool week means any week (Monday to Sunday) in which there is at least one school session. The

10 school-week period when the national threshold applies may span different terms or school years
(e.g. 2 sessions of unauthorised absence in the Summer Term and a further 8 within the Autumn Term).
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* |sa penalty notice the best available tool to improve attendance and change parental
behaviour for this particular family or would one of the other legal interventions be more
appropriate?

* |sissuing a penalty notice in this case appropriate after considering any obligations under the
Equality Act 2010

* (Forlocal authorities only) Is it in the public interest to issue a penalty notice in this case given
the local authority would be responsible for any resulting prosecution for the original offence
in cases of non-payment?

21. The local authority’s decision on whether all appropriate support has been provided before
issuing a penalty notice should be treated as final.

22. Penalty Notices will be issued by local authority officers.

Notice to Improve

23. Anotice to improve is a final opportunity for a parent to engage in support and improve
attendance before a penalty notice is issued. If the national threshold has been met and support
is appropriate but offers of support have not been engaged with by the parent or have not
worked, a notice to improve should usually be sent to give parents a final chance to engage in
support. An authorised officer can choose not to use one in any case, including cases where
support is appropriate, but they do not expect a notice to improve would have any impactona
parent’s behaviour (e.g. because the parent has already received one for a similar offence).

24. A Notice to Improve will not be issued in cases where support is not appropriate, such as
unauthorised holiday in term time.

25. The Notice to Improve will be issued by Gateshead Council and will include:-
* Details of the pupil’s attendance record and details of the offences.

* The benefits of regular attendance and parents’ duty under section 7 of the Education Act
1996.

* Details of the support provided so far.

* Opportunities for further support and the option to access previously provided support that
was not engaged with.

* A clear warning that a penalty notice may be issued or prosecution considered if attendance
improvement is not secured within the improvement period.

* A cleartimeframe for the improvement period of 4 weeks.
* Details of what sufficient improvement within that timeframe will look like.

* The grounds on which a penalty notice may be issued before the end of the improvement
period.

26. What sufficient improvement looks like will be decided on a case by case basis taking the
individual family’s circumstances into account. For some families, no further unauthorised
absences will be appropriate, for others some absence may be tolerable if considerable
improvement is seen.

27. The LA will inform the school about whether penalty notices are paid, withdrawn or prosecuted
for non-payment.
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Penalty Notices in relation to exclusion

Legal Basis

28. Section 103 of the Education and Inspections Act 2006 places a duty on parents in relation to

29.

an excluded pupil. A parent has to ensure that their child is not present in a public place during
school hours without reasonable justification during the first 5 days of each and every fixed
period or permanent exclusion, this will be specified in a Notice given to the parent by the
school under s104 of the Education and Inspections Act 2006.

The implementation of the Education and Inspections Act 2006 Section 105 allows for a penalty
notice to be given to a parent guilty of an offence under Section 103. The school must have
notified the parent at the time of the exclusion of their duty and the days to which it relates.

30. Designated local authority officers are empowered to issue penalty notices where pupils are

31.

found in a public place during the first 5 days of exclusion.

The Education (Penalty Notice) (England) Regulations 2007 came into force on 1st September
2007.

Circumstances where a penalty notice may be issued

32.

33.

34.

35.

36.

The parent is liable for a penalty notice if a child is found present in a public place during school
hours without reasonable justification during the first 5 days of each and every period of a
suspension or permanent exclusion as specified in a Notice given to the parent by the school
under s104 of the Education and Inspections Act 2006.

The LA must consider every aspect of a child’s case before considering whether a penalty notice
would be appropriate. The LA recognises that, in some circumstances, it may be necessary for a
child to be in a public place during school hours on a day when they are excluded. For example,
the child may have a prearranged medical appointment or emergency. Similarly, if the parent
needs urgent medical help, it may be inappropriate to leave the child at home. In all cases it will
be for the parent to prove reasonable justification.

A reasonable justification depends upon points of fact and proof and will ultimately be decided
by the Courts.

The LA, will receive requests to issue penalty notices from Northumbria Police. These requests
will be actioned provided that:

* All necessary information is provided to the local authority to establish that an offence under
Section 103 of the Education Act 2006 has been committed.

* The circumstances of the pupil’s whereabouts meets all the requirements of this Code of
Conduct.

* The issue of a penalty notice does not conflict with other intervention strategies in place or
other enforcement sanctions already being processed.

A parent can receive a maximum of 2 penalty notices resulting from an individual child being ina
public place during the first 5 days of a suspension or permanent exclusion; subsequent offences
will proceed to immediate prosecution.
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Administration and additional information

37.

38.

39.

40.

41.

42.

43.

Local Authorities are responsible for the overall administration of the scheme, and in Gateshead
designated local authority officers will issue and monitor all penalty notices. This will ensure
consistent and equitable delivery, retain home-school relationships and allow integration with
other enforcement sanctions.

Referrals for persistent absence, unauthorised leave of absence (holiday in term time) and a child
being in a public place during an exclusion will be made to the local authority for consideration.
The referrer will be notified of the outcome of the referral.

Penalty Notices will only be issued by post and never as an on the spot action; this is to ensure
that all evidential requirements are in place and to meet Health and Safety requirements.

In cases where a pupil has moved school or local authority area in the previous 3 years all
reasonable efforts (including contacting the previous local authority) to try and ascertain whether
previous penalty notices have been issued to the parent in respect of the pupil will be made.

In cases where the previous local authority is not known or the information cannot be, or is not,
provided by the previous local authority, it will be assumed that the parent has not previously
received a penalty notice and the escalation process start as a new case.

The generic email box crossborder.penaltynotice@gateshead.gov.uk is available for PN
enquiries from other Local Authorities.

The local authority of the school at which the child is registered should issue the penalty notice.
Where the child has been excluded it would be the local authority where the child resides.

44. A penalty notice may be withdrawn by Gateshead Council in any case in which the local authority

45.

46.
47.

48.
49.

determines that: -

* |t ought not to have been issued

* [t ought not to have been issued to the person named as recipient

* |t contains material errors

* The use of the penalty notice did not conform to the terms of this Code of Conduct

Where a penalty notice has been withdrawn in accordance with the above, a notice of the
withdrawal shall be given to the recipient. Any amount paid by way of penalty in pursuance
of that notice shall be repaid to the person who paid it. No proceedings shall be continued or
instituted against the recipient for the offence for which the withdrawn notice was issued.

Arrangements for payment will be detailed on the penalty notice.

Payment of a penalty notice discharges the parent’s liability for the offence in question, and they
cannot subsequently be prosecuted for the offence covered by the penalty notice.

There is no right of appeal by parents against a penalty notice.

Any revenues collected through the system must be ring-fenced for attendance. Monies
collected should first be used for administration of the penalty notice system and prosecution.
Any surplus left after this should be spent on attendance support. In practice, support means
any other activity to improve attendance short of a penalty notice or prosecution in line with this
guidance. Any remaining surplus at the end of the year must be paid to the Secretary of State.
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50.

51.

52.

53.

54.

55.

56.

57.

58.

59.

Non-payment of a penalty notice will result in the withdrawal of the notice and will trigger the
prosecution process. Prosecution is for the offence to which the notice relates rather than for
non-payment of the notice.

In the case of the prosecution of a parent who has failed to ensure their child attends school
regularly the prosecution will be brought by the local authority under the provisions of Section
444 Education Act 1996.

In the case of prosecution of a parent who has failed to ensure that their child is not found in a
public place during a specified day of exclusion the prosecution will be brought by the local
authority under the provisions of Section 103 of the Education and Inspections Act 2006.

Payment of a penalty notice discharges liability for prosecution for the offence to which the
notice relates. This means that the following cannot generally be cited or submitted as evidence
in subsequent prosecutions: -

* The fact that a penalty notice was issued and paid.

* The pattern of unauthorised absence to which a penalty notice referred.
* The presence of an excluded child in a public place to which a penalty notice referred.

However, Sections 98 to 101 of the Criminal Justice Act 2003 brought penalty notices within the
definition of bad character in that legislation. Evidence of the issue of a paid penalty notice may
therefore be introduced if any of the relevant conditions in Sections 101 to 106 of the Criminal
Justice Act 2003 are met.

If the penalty is not paid the local authority may use the fact that a notice was issued and unpaid
as evidence in subsequence prosecution. The unauthorised absence for which an unpaid notice
was issued can be used as evidence for a prosecution in the usual way.

Deployment of penalty notices as a sanction is included in Gateshead Council’s Attendance
Strategy.

All school Attendance Policies should include information on the deployment of penalty notices
and this will be brought to the attention of all parents.

The local authority will include information on the use of penalty notices and other attendance
enforcement sanctions in promotional and public information material.

The Local Authority will report at regular intervals to the Department for Education on the
deployment and outcomes of penalty notices.
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Relevant legislation

The Education Acts 1996 and 2002

The Children Act 1989

The Crime and Disorder Act 1998

The Anti-Social Behaviour Act 2003 (Section 23)

The Education and Inspections Act 2006

The Sentencing Act 2020

The School Attendance (Pupil Registration) (England) Regulations 2024

The Education (Parenting Contracts and Parenting Orders) (England) Regulations 2007
The Education (Penalty Notices) (England) Regulations 2007, as amended

The Education (Information about Individual Pupils) (England) Regulations 2013
The Children and Young Persons Acts 1933 and 1963

The Equality Act 2010

Relevant government guidance

Children missing education

Keeping children safe in education and Working together to safeguard children
Special educational needs and disability code of practice: O to 25 years

Elective home education

Alternative provision: statutory guidance for local authorities

Exclusion from maintained schools, academies and pupil referral units in England
Supporting pupils at school with medical conditions

Arranging education for children who cannot attend school because of health needs
Promoting and supporting mental health and wellbeing in schools and colleges
Preventing and tackling bullying

Providing remote education
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